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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al.
Plaintiffs,
V. Case No. 4:05-cv-00329-GKF-PJC

TYSON FOODS, INC,, et al.

Defendants.

N N N N N N N N N N

DEFENDANTS MOTION IN LIMINE TO EXCLUDE REFERENCE TO
DEFENSE COUNSEL'SARGUMENT TO THE COURT

Defendants respectfully move in limine to exclude any reference by Plaintiffs at trial to
defense counsel’ s opening statements at the February 19, 2008 Preliminary Injunction hearing,
which is not evidence in this matter.

BACKGROUND

During opening statements at the February 19, 2008 Preliminary Injunction hearing,
defense counsel Patrick Ryan made the following statement:

And | don’t think there's any question but that there has been an overapplication of litter
on some or many farms. That’s not an issue in our book.

Preliminary Injunction Transcript (“P.I.T.”) at 46:15-17 (Feb. 19, 2008, Val. 1) (Ex. A). In
closing arguments, Plaintiffs' counsel referred to Mr. Ryan’s statement as an “admission by the
defendants’ that poultry litter has been over-applied in violation of the law, which is not what
Mr. Ryan said. SeeP.I.T. at 14:2-4 (Mar. 12, 2008) (“[W]e aso have the admission by the
defendants in their opening that there has been an over-application of poultry waste with respect
to phosphorous.”) (Ex. A). Asdefense counsel explained during Defendants' closing statement,

Mr. Ryan’s statement was not an admission that poultry litter has been over-applied in violation
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of state or federal law. See P.I.T. at 32:23-33:12 (Mar. 12, 2008) (Ex. A). Instead, Mr. Ryan’'s
statement merely addressed Plaintiffs’ argument that afarmer over-applies poultry litter even if
he faithfully follows the litter-application rates specified in the nutrient management plans issued
by the State. Seeid. Asthis Court knows, Plaintiffs took the position in the preliminary
injunction hearing that any application of phosphorusin excess of the “agronomic rate”
(meaning the amount of phosphorus that plants can quickly absorb) is “waste disposal,” even
though the State of Oklahoma and the State of Arkansas routinely issue nutrient management
plans that tell farmers they can apply poultry litter to specific fieldsin excess of the agronomic
rate. In full, defense counsel stated:

| want to address something that [Plaintiffs counsel] said with regard to what |

think he interpreted as an admission in opening related to what he referred to as

over-application of phosphorus. | just want to make sure the record is clear.

What Mr. Ryan said during opening was that to the extent applying phosphorus

above the agronomic rate of phosphorus is over-application, that has occurred in

this watershed. And the reason for that, Y our Honor, isvery smple. The plans

issued by the State of Oklahoma permit that to occur. In fact, they direct growers

in terms of where they can land apply and the amounts. And those plans are not

based on a strict agronomic rate. So | want to make sure there’ s no confusion in
the record in terms of what was said.

|d. (emphasis added).

Throughout the Preliminary Injunction hearing and in subsequent filings with the Couirt,
Defendants have vehemently disputed Plaintiffs’ allegations that overapplication of poultry litter
has occurred in violation of the law. See, e.g., Dkt. No. 2199 at 18-19 139 (disputing alleged
“undisputed fact” that “ poultry waste has been over applied in the IRW”); Dkt. No. 2057 at 17-
22 (May 18, 2009) (poultry litter is applied in the IRW at rates authorized by Oklahoma and
Arkansas law); Dkt. No. 2254 at 1-7 (June 19, 2009) (same). That isacentral issuein this case.

Although the statements of counsel in argument are not evidence, Plaintiffs have

repeatedly attempted to introduce Mr. Ryan’ s statement as evidence that overapplication of
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poultry litter in the IRW has in fact occurred in violation of the law. See, e.g., Dkt. No. 2062 at
18 1139 (“Poultry waste has been over applied in the IRW. See[Dkt. No. 2062] Ex. 61 (Ryan P.I.
Opening., p. 46)). On the basis of Plaintiffs' prior filings, Defendants anticipate that Plaintiffs
will again attempt to introduce Mr. Ryan’s statement at trial as evidence or as a purported
admission that overapplication has occurred in violation of the law.
ARGUMENT

Any reference to Mr. Ryan’ s statements should be excluded under Federal Rules of
Evidence 402 and 403. Asaninitial matter, it is well-established that the statements of counsel
in opening arguments do not constitute evidence that may be considered by the trier of fact.
Further, Plaintiffs’ continued reference to Mr. Ryan’s out-of-context statement in a manner
contradicting its intended meaning is unduly prejudicial and threatens to confuse the issues at
trial. Thiswill result in awasteful side-trial on what Mr. Ryan meant. Accordingly, Plaintiffs
should be precluded from making any reference to Mr. Ryan’s statement.

I. COUNSEL’SSTATEMENT ISNOT EVIDENCE

Thelaw is clear that the arguments of counsel are not, themselves, evidence that atrier of
fact may consider. See Dobbsv. Zant, 506 U.S. 357, 362 (1993) (Scalia, J., concurring); Darden
v. Wainwright, 477 U.S. 168, 182 (1986); Thornburg v. Mullin, 422 F.3d 1113, 1134 (10th Cir.
2005); Rogersv. Gibson, 173 F.3d 1278, 1288 n.9 (10th Cir. 1999). Thetrier of fact isthe “sole
and exclusive judge[]” of acase’'s merits, and thus the statements, questions and theories
espoused by counsel in opening and closing arguments carry no independent weight. United
Satesv. Broomfield, 201 F.3d 1270, 1277 (10th Cir. 2000) (“the statements and arguments of
counsel are not to be considered evidencein the case”). Thisisthe rule even when those
arguments were made to the trier of fact as part of thetrial, and it is even more true when a party

seeksto inject counsel’ s arguments to the Court from another hearing. The only exception to
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this rule permits consideration of counsel’ s statements only where it amounts to a deliberate,
formal judicial admission or stipulation of fact. See United States v. Nunez, 532 F.3d 645, 655
(7th Cir. 2008); United Sates v. Abo-Seba, 267 Fed. App’x 794, 803 (10th Cir. 2008); United
Satesv. Cortez, 252 F. App’x 887, 892 (10th Cir. 2007). But, even then, counsel’s formal
admission “is not itself evidence” but rather simply “has the effect of withdrawing afact from
contention.” Martinezv. Bally’s Louis., Inc., 244 F.3d 474, 476 (5th Cir. 2001). To thisend,
counsel may not stipulate legal conclusions, and nothing said in argument may be used as
independent evidence for alegal proposition. See Commercial Money Ctr., Inc. v. Ill. Union Ins.
Co., 508 F.3d 327, 336 (6th Cir. 2007); American Title Ins. Co. v. Lacelaw Corp., 861 F.2d 224,
226 (9th Cir. 1988).

In accordance with these well-established rules, Mr. Ryan’s statement cannot be
considered relevant evidence under Federal Rule of Evidence 402. Moreover, Mr. Ryan’'s
statement is decidedly not an admission that poultry litter has been over-applied in violation of
the law. “Judicia admissions are formal, deliberate declarations [made] for the purpose of
dispensing with proof of formal matters or of facts about which thereisno real dispute.” U.S.
Energy Corp. v. Nukem, Inc., 400 F.3d 822, 833 n.4 (10th Cir. 2005) (emphasis added). Assuch,
ajudicia admission must unambiguously concede some dispute. See Oscanyan v. Arms Co., 103
U.S. 261, 263 (1880). Mr. Ryan’s statement, however, did not “formally and deliberately”
concede any issuein dispute. See Oscanyan, 103 U.S. at 263 (holding that a statement does not
concede apoint “if adoubt exists” as to its meaning); Mitchell v. Lone Star Ammunition, Inc.,
913 F.2d 242, 252 (5th Cir. 1990) (“Oral argument . . . does not come within the category of
deliberate admissions. . . .”) (internal citation omitted). Instead, the statement merely reinforced
Defendants' long-standing contention that poultry litter has been applied in the IRW beyond the

agronomic rates for phosphorus because such application is expressly authorized and permitted
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by the nutrient management plans issued by the States of Oklahoma and Arkansas. See supra at
2. Mr. Ryan was pointing out that Oklahoma issues nutrient management planstelling each
farmer how much poultry litter to apply to each field, and that these state-issued plans are at war
with Oklahoma s position in thislitigation. Further, to erase any possible confusion surrounding
the statement, Defendants subsequently (and repeatedly) clarified the intended meaning. See
P.I.T. at 32:25-33:12 (Mar. 12, 2008) (Ex. A); supra at 2. That explanation alone quells any
claim of aconcession. See Smith v. Argent Mortgage Co., 2009 WL 1391550 at *5 (10th Cir.
May 18, 2009) (“Where, however, the party making an ostensible judicial admission explains the
error in a subsequent pleading or by amendment, the trial court must accord the explanation due
weight.” (quoting Scor Ltd. v. Cetus Corp., 51 F.3d 848, 859-60 (9th Cir. 1995)).

I[I. COUNSEL’SSTATEMENT SHOULD BE EXCLUDED UNDER RULE 403

Evenif Mr. Ryan’s statement were somehow relevant evidence, it should nevertheless be
excluded because its marginal (if any) probative value is substantially outweighed by the danger
it presents of unfair prejudice, confusion and delay. See Fed. R. Evid. 403 (“ Although relevant,
evidence may be excluded if its probative value is substantially outweighed by the danger of
unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cumulative evidence.”).

Asdetailed supra, Mr. Ryan’s statement does not constitute an admission, concession or
stipulation with respect to Plaintiffs’ allegations that poultry litter has been over-applied in the
IRW inviolation of thelaw. Seesupraat 2. At bottom, Defendants vigorously dispute these
alegations. Seeid. At most, Plaintiffs are left to only contrast the wording of this one-time, out-
of-context, statement with that of Defendants other, persistent denials of Plaintiffs’ claims. See
Seshadri v. Kasraian, 130 F.3d 798, 801 (7th Cir. 1997); Bally’s of Louis., 244 F.3d at 47677,

Dugan v. EMSHelicopters, Inc., 915 F.2d 1428, 1431-32 (10th Cir. 1990). Thus, even if
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deemed relevant, Mr. Ryan’ s statement provides little to no probative value.

Rather than supply probative value, Plaintiffs’ anticipated reference to Mr. Ryan’s out-of -
context statement at trial will serve only to unfairly prejudice Defendants, confuse the issuesin
dispute, and cause potential delay. Mr. Ryan’s statement is subject to misinterpretation without
full discussion of Oklahoma's position that farmers are breaking the law when they follow the
directions the State itself provides in the nutrient management plans. This ambiguity alone
constitutes grounds for exclusion. See, e.q., Li v. Canarozz, 142 F.3d 83, 87 (2d Cir. 1998)
(upholding exclusion of statements that were “too vague to be probative”). Seeking to capitalize
upon this ambiguity, Plaintiffs have repeatedly quoted the statement out of context. See, e.q.,
Dkt. No. 2062 at 18 139; see supra at 2-3. Defendants are clearly prejudiced by these out-of -
context references. Asaresult, the proceedings could quite likely devolve into amini-trial over
the meaning of Mr. Ryan’s statement. See, e.g., United Statesv. Cleveland, 1997 WL 250050 at
*3 (E.D. La. May 12, 1997) (“[L]eaving the [ambiguous] comment in will cause a significant
and unnecessary detour inthe case. . ..”). Such aresult confuses the issues actually in dispute,
unnecessarily delaysthetrial, and should be avoided. See Fed. R. Evid. 403; Unit Drilling Co. v.
Enron Qil & Gas Co., 108 F.3d 1186, 1194 (10th Cir. 1997) (affirming exclusion of evidence of
“limited” probative value that “could have lead to aside tria that would distract the jury from
the main issuesin the case”); United Satesv. Talamante, 981 F.2d 1153, 1156 & n.5 (10th Cir.
1992) (supporting exclusion of evidence that would “lead to collateral mini trials’).

CONCLUSION

For the foregoing reasons, Defendants respectfully request that the Court exclude any

referenceto Mr. Ryan'’s statement.
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Respectfully submitted,

BY: /s Jay T. Jorgensen
Thomas C. Green
Mark D. Hopson
Jay T. Jorgensen
Gordon D. Todd
SIDLEY AUSTINLLP
1501 K Street, N.W.
Washington, D.C. 20005-1401
Telephone: (202) 736-8000
Facsimile: (202) 736-8711

-and-

Robert W. George

Vice President & Associate General Counsel
Tyson Foods, Inc.

Bryan Burns

Timothy T. Jones

2210 West Oaklawn Drive

Springdale, Ark. 72764

Telephone: (479) 290-4076

Facsimile: (479) 290-7967

-and-

Michad R. Bond

KuTAak Rock LLP

Suite 400

234 East Millsap Road
Fayetteville, AR 72703-4099
Telephone: (479) 973-4200
Facsimile: (479) 973-0007

-and-

Patrick M. Ryan, OBA # 7864
Stephen L. Jantzen, OBA # 16247
RYAN, WHALEY & COLDIRON, P.C.
119 N. Robinson

900 Robinson Renaissance
Oklahoma City, OK 73102
Telephone: (405) 239-6040
Facsimile: (405) 239-6766

ATTORNEYSFOR TYSON FOODS, INC,;
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TYSON POULTRY, INC.; TYSON
CHICKEN, INC; AND COBB-VANTRESS,
INC.

BY: /s/James M. Graves

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Woodson W. Bassett |11

Gary V. Weeks

James M. Graves

K.C. Dupps Tucker

BASSETT LAW FIRM

P.O. Box 3618

Fayetteville, AR 72702-3618
Telephone: (479) 521-9996
Facsimile: (479) 521-9600

-and-

Randall E. Rose, OBA #7753
George W. Owens

OWENS LAW FirMm, P.C.

234 W. 13" Street

Tulsa, OK 74119

Telephone: (918) 587-0021
Facsimile: (918) 587-6111

ATTORNEYSFOR GEORGE'’S, INC. AND
GEORGE'SFARMS, INC.

BY: /s/ A. Scott McDanigl

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. Scott McDaniel, OBA #16460
Nicole M. Longwell, OBA #18771
Philip D. Hixon, OBA #19121
McDANIEL, HIXON, LONGWELL

& ACORD, PLLC
320 South Boston Ave., Ste. 700
Tulsa, OK 74103
Telephone: (918) 382-9200
Facsimile: (918) 382-9282

-and-

Sherry P. Bartley
MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, PLLC
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425 W. Capitol Avenue, Suite 1800
Little Rock, AR 72201

Telephone: (501) 688-8800
Facsimile: (501) 688-8807

ATTORNEYSFOR PETERSON
FARMS, INC.

BY: /¢ JohnR. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John R. Elrod

Vicki Bronson, OBA #20574
P. Joshua Wisley

CONNER & WINTERS, L.L.P.
211 East Dickson Street
Fayetteville, AR 72701
Telephone: (479) 582-5711
Facsimile: (479) 587-1426

-and-

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, L.L.P.
4000 One Williams Center
Tulsa, OK 74172
Telephone: (918) 586-5711
Facsimile: (918) 586-8553

ATTORNEYSFOR SIMMONS FOODS,
INC.

BY: /s Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)
Robert P. Redemann, OBA #7454
PERRINE, MCGIVERN, REDEMANN,
REID, BERRY & TAYLOR, P.L.L.C.
Post Office Box 1710
Tulsa, OK 74101-1710
Telephone: (918) 382-1400
Facsimile: (918) 382-1499

-and-
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Robert E. Sanders

Stephen Williams

YOUNG WILLIAMSP.A.

Post Office Box 23059
Jackson, M'S 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136

ATTORNEYSFOR CAL-MAINE FARMS,
INC. AND CAL-MAINE FOODS, INC.

BY: /s/ John H. Tucker

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John H. Tucker, OBA #9110

Theresa Noble Hill, OBA #19119

RHODES, HIERONYMUS, JONES, TUCKER &
GABLE,PLLC

100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100

Tulsa, Oklahoma 74121-1100

Telephone: (918) 582-1173

Facsimile: (918) 592-3390
_and_

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee
FAEGRE & BENSON LLP
2200 Wells Fargo Center

90 South Seventh Street
Minneapolis, Minnesota 55402
Telephone: (612) 766-7000
Facsimile: (612) 766-1600

ATTORNEYSFOR CARGILL, INC. AND
CARGILL TURKEY PRODUCTION, LLC

10
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CERTIFICATE OF SERVICE

| certify that on the 4th of August, 2009, | electronically transmitted the attached
document to the court’ s electronic filing system, which will send the document to the following

ECF registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
TinaL. lzadi, Assistant Attorney General

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

David P. Page

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

J. Randall Miller
Louis W. Bullock

Michael G. Rousseau
Jonathan D. Orent
FidelmalL. Fitzpatrick
Motley RiceLLC

Elizabeth C. Ward

Frederick C. Baker

William H. Narwold

Lee M. Heath

Elizabeth Claire Xidis

Ingrid L. Moll

Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen

Patrick M. Ryan

PaulaM. Buchwald

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson
Jay Thomas Jorgensen
Timothy K. Webster

drew_edmondson@oag.state.ok.us
kelly_burch@oag.state.ok.us
tina_izadi @oag.state.ok.us

doug_wilson@riggsabney.com,
driggs@riggsabney.com
rgarren@riggsabney.com
sweaver@riggsabney.com
dpage@riggsabney.com

rnance@riggsabney.com
sgentry @riggsabney.com

rmiller@mkblaw.net
| bullock @bullock-blakemore.com
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jorent@motleyrice.com
ffitzpatrick@motleyrice.com

Iward@motleyrice.com
fbaker@motleyrice.com
bnarwold@motleyrice.com
|heath@motleyrice.com
cxidis@motleyrice.com
imoll @motleyrice.com

gantzen@ryanwhaley.com
pryan@ryanwhaley.com
pbuchwald@ryanwhaley.com

mhopson@sidley.com
jjorgensen@sidley.com
twebster@sidley.com
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Gordon D. Todd gtodd@sidley.com

Erik J. lves eives@sidley.com

Sidley Austin LLP

Robert W. George robert.george@tyson.com
Michael R. Bond michael.bond@kutakrock.com
Erin Walker Thompson erin.thompson@kutakrock.com

Kutak Rock LLP
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,
INC.; AND COBB-VANTRESS, INC.

R. Thomas Lay rtl @kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin joriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net
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David C. Senger dsenger@pmrlaw.net
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E. Stephen Williams steve.williams@youngwilliams.com

Young Williams P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
The Owens Law Firm, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks

Paul E. Thompson, Jr. pthompson@bassettlawfirm.com
Woody Bassett whassett @bassettlawfirm.com
Jennifer E. Lloyd jlloyd@bassettlawfirm.com

Bassett Law Firm
COUNSEL FOR GEORGE’'SINC. AND GEORGE’'SFARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwl!aw.com
P. Joshua Widley jwisley@cwlaw.com

Conner & Winters, P.C.
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Bruce W. Freeman bfreeman@cwlaw.com
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Conner & Winters, LLLP

COUNSEL FOR SIMMONSFOODS, INC.

John H. Tucker jtuckercourts@rhodesokla.com
Ledlie J. Southerland |jsoutherlandcourts@rhodesokla.com
Colin H. Tucker chtucker@rhodesokla.com

Theresa Noble Hill thillcourts@rhodesokla.com

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West terry @thewesetlawfirm.com
The West Law Firm

Delmar R. Ehrich dehrich@faegre.com

Bruce Jones bjones@faegre.com

Krisann Kleibacker Lee kklee@baegre.com

Todd P. Walker twalker@faegre.com

Faegre & Benson LLP
COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC

Michael D. Graves mgraves@hallestill.com

D. Kenyon Williams, Jr. kwilliams@hallestill.com
COUNSEL FOR POULTRY GROWERS

William B. Federman wfederman@aol .com

Jennifer F. Sherrill jfs@federmanlaw.com
Federman & Sherwood

Charles Moulton charles.moulton@arkansag.gov
Jm DePriest jim.depriest@arkansasag.gov

Office of the Attorney General
COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL
RESOURCES COMMISSION

Carrie Griffith griffithlawoffice@yahoo.com
COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON
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COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND
THE AMERICAN TORT REFORM ASSOCIATION

Richard C. Ford fordr@crowedunlevy.com
LeAnne Burnett burnettl @crowedunlevy.com
Crowe & Dunlevy

COUNSEL FOR AMICUSCURIAE OKLAHOMA FARM BUREAU, INC.

M. Richard Mullins richard.mullins@mcafeetaft.com
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James D. Bradbury, PLLC
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State of Oklahoma
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323 Center Street, Suite 200
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34996 S 502 Road
Park Hill, OK 74451
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14943 SE 15" Street
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Cookson, OK 74427
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HC-66, Box 19-12
Proctor, OK 74457

Gordon W. and Susann Clinton
23605 S Goodnight Lane
Welling, OK 74471

Jerry M Maddux

Selby Connor Maddux Janer
P.O. Box Z

Bartlesville, OK 74005-5025

Jm Bagby
RR 2, Box 1711
Westville, OK 74965

Jonathan D Orent

Motley Rice LLC (Providence)
321 SMain Street

Providence, RI 02940

Marjorie Garman
19031 USHWY 412
Colcord, OK 74338-3861
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Minneapolis, MN 55402-3901
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34996 S 502 Road
Park Hill, OK 74451
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Route 2, Box 370
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